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ABSTRACT
In early 2018 South Africa tabled the new The Prevention and Combating of Hate 
Crimes and Hate Speech Bill before parliament. Less than a month later, the first 
White South African was sentenced to jail for racist slurs towards a Black policeman. 
One might interpret the coming into existence of this new bill as a result of the 
increased public awareness of racism as acted out by White people in today’s 
post-apartheid South Africa every day in one form or another. An awareness that a 
younger generation of students in the context of the #FFM Fees Must Fall, #RMF 
Rhodes Must Fall, and other associated student protest movements, aiming since 
2015 to decolonise the universities, generated and forced the public to take note of. 
A generation that pushed for the recognition of racialised differences and critiqued 
notions of colour-blind, non-racial rainbowism when arguing that racism and racist 
hate only become visible once the concepts underlying these practices of Othering 
are named: deeply ingrained notions of White superiority and Black inferiority on 
the side of the perpetrators. The new Hate Crimes Bill therefore does appear to be a 
direct result of these most recent developments; however it is more complex and the 
road map towards establishing such a bill, which next to race includes a whole set 
of other categories such as pregnancy, sexual orientation or albinism, started much 
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earlier and was not really a straight one but actually received intense discussions 
within the LGTBI community about a decade ago.
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Shortly after I moved to South Africa, I was asked, in the context of emerging political  
discussions and controversies around legalistic political strategies, to contribute with this 
essay to an activist publication and a seminar hosted by the Equality Project. In the face of 
intensifying hate crimes against particularly Black lesbians at a time when various LGTBI 
organisations for the first time were being led by Black women succeeding the previous 
White directors, the community began to look for new and diverse strategies in battling this 
murderous phenomenon. At that time the 07 07 07 Campaign was formed in response to 
the kidnapping, torture, alleged rape and final execution of two Black lesbians, Sizakele 
Sigasa and Salome Masooa in Soweto, Johannesburg on 7 July 2007. This was not an isolated 
incident; it was only the most widely publicised event in a series of similar crimes. Two 
months prior to that, a 16-year-old Black lesbian was stripped, raped and stabbed to death 
and only two weeks after the Soweto murders another Black lesbian was stoned to death in 
KwaZulu Natal. In the same time period a woman in Durban was stripped and forced to run 
naked to her burned-down shack because she was wearing trousers. In February 2008 two 
women were stripped and abused at a Johannesburg taxi rank for wearing mini-skirts. Both 
incidents were legitimised by the perpetrators and supporters as un-African, hence, 
indecent behaviour for a proper Black woman. Both incidents must be seen as violent 
statements of claiming control over women’s bodies and their right of expression. At the 
same time they are an act of patriarchal seizure of Black women for reactionary identity 
politics wherein the “own” women serve as a boundary marker, symbolising the honour of 
the imagined collective.

In the 11 years since the ultimately short-lived 07 07 07 campaign many other women, 
particularly male-performing lesbians and trans people, have been victimised. Political 
denial such as “President Thabo Mbeki has criticized the country’s rape statistics as inflated 
and ‘purely speculative’” (Human Rights Watch Report, 2001, 22) might aim to save the new 
democracy’s reputation but is in fact complicit with institutional neglect to rigorously 
investigate and prosecute all forms of gender-based violence. Such institutional denialism 
beyond casual lip service here and there goes hand in hand with the regular media reports 
of rape, sexual harassment and violence against women perpetrated by high-profile 
politicians, academics and other men in powerful positions. Denial and/or reporting 
pointing to the scandalised failure of an individual rather than to structural societal forms 
of violence not only endorses or even perpetuates such violence, it reinforces the societal 
acceptance of violence against women in general, especially targeting poor Black lesbians, 
and it generates a climate of impunity for perpetrators and bystanders. In a crisis situation 
like this LGTBI, gender activists and other institutions in South Africa aimed to challenge 
the status quo via law reform and/or social awareness campaigns. Amongst many the most 
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notable were “The Rose has Thorns”, “The One in Nine”, the “07 07 07” campaign and the 
campaign around the murder trial of Judy Simelane.

At the time of the 07 07 07 campaign the controversy was over one should begin to lobby 
for hate crime legislation which would target sexual orientation or if this would simply be a 
waste of limited resources. As a politically active person supporting internationalisation of 
the campaign and coming from a very different personal and collective activist background 
in Germany, I held an ambivalent fascination with the tradition of civil rights movements 
and human rights activists, who turn towards the law, which is imagined as a kind of neutral 
force to establish state accountability, justice and equality and a political tradition, seeing the 
state rather as part of the problem then its solution. A first meeting was held at the end of 
2007 on research on hate crimes generally and the South African context in relation to race, 
now aiming to include sexual orientation. This was attended by representatives of the Centre 
for the Study of Violence and Reconciliation, the University of South Africa and Out Pretoria 
and triggered other follow-up initiatives by the Lesbian and Gay Equality Project and People 
Opposing Women Abuse (POWA) (some of these participants later formed the Hate Crimes 
Working Group, a multisectoral civil society network: https://hcwg.org.za).

It was my inside-out perspective that led some activists to invite me to think through the 
analytical and political conundrum the community was faced with. Recalling my interven-
tion into this early debate this paper explores the margins of the concept of hate crime in 
terms of its underlying critical aspects and discusses alternative approaches to law reform. 
For many reasons this paper is neither speaking about the experiences of Black lesbians, 
examining and trying to describe “the state of emergency” (Isaack, 2003) Black lesbians in 
South Africa are experiencing nor is it trying to promote a specific solution. This essay does 
not opt against the development of progressive legal strategies responding to so-called hate 
crimes but it offers a deeper contextual analysis of the implicit pitfalls of such a concept.

This paper is looking from a transnational perspective at the possibilities and limita-
tions of engaging with the state through law reform in order to respond to violence 
against women generally and specifically to violence targeting those considered to be 
most vulnerable: Black poor lesbians. In the political and legal discourse formed around 
the most recent incidents of murderous violence and so-called “curative rape”, the con-
cept of hate crimes emerged in media and advocacy strategies. Therefore, this paper 
discusses basically two questions: does the concept of hate crimes bear the potential for 
change, emancipation and civility (Balibar, 2006) or are its roots in a specific American 
historical, political and cultural context, limiting its usefulness for ending hate crimes 
against Black lesbians in South Africa?

Further this paper aims to discuss the relationship of social movements, respectively 
non-governmental organisations, with “their” postcolonial state in the wider context of an 
unfolding backlash in terms of women’s rights, a political, social and cultural development 
described as a profound crisis. Is the strong focus on law reform and constructive engagement 
with the state and its institutions still a sufficient strategy once the transitional phase – in 
terms of state politics but not in terms of ongoing conflict and violence – seems to fade out? 
Or is there a growing need to explore more radical forms of interlinked transsector political 
opposition? Are there in addition to specific national boundaries also concept-implicit 
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limitations of how far one can stretch reform processes of liberal bourgeois democracies 
operating within a capitalist, neoliberal framework? If so, does understanding the conceptual 
restrictions of the liberal, democratic, nation state open up new possibilities for how to work 
with and against the state simultaneously as a strategy to strengthen progressive politics? 
Such an approach might lead to a kind of “labour division” within the struggle against 
violence against women in terms of engaging and confronting the nation state, its institutions 
and agents at the same time in multiple ways including legal and extra-legal means, such as 
law reform, acts of civil disobedience and subversive interference in dominant symbolic 
politics of representation of gender, sexuality and race.

In the context of discussing legal strategies of how to battle hate crimes against Black 
lesbians in South Africa, this paper discusses the limits and probabilities of progressive law 
reform and possible crossover strategies to extralegal forms of political protest. The 
underlying question is: how to achieve social change, emancipation and civility most 
powerfully? South Africa has without a doubt one of the most progressive constitutions 
worldwide. Nevertheless the reality of excessive violence against women makes basic human 
rights – particularly for the majority of Black women living in poverty – practically 
inaccessible. The gap between theory and practice is often explained as due to the fact that 
South Africa is still in a phase of transition and that it is a newly imagined nation which has 
not yet reached the fulfilment of its constitutional promises. In this kind of evolutionary 
understanding of the interrelatedness of nation building, democratisation and the 
establishment of the rule of law, a package that is thought to finally realise gender justice and 
equality for all, law reform appears to be part of a bigger societal reform process.

However this seems to contradict a growing body of radical postcolonial feminist 
critiques. They argue that all nation-building projects always produce inevitably gendered 
and racialised forms of exclusion and inclusion. Consequently, violence perpetrated against 
women generally and especially those living on the margins, whether socio-economically 
and/or in terms of heteronormativity and/or in terms of racial stratification, no longer 
appear as an accidental default that can be reformed away. If war is understood as another 
form of politics, and as Eisenstein argues:

if gender is a political configuration, then the process of gendering males and females 

is a continuation of politics and war in other forms. This is why the rape of females 

continues to be so central to war, and a form of war, and not simply a crime of war 

(Eisenstein, 2007, 12).

Violence against women, during conflict and post-conflict transition phases as well as 
during peace time, is no longer understood as an exceptional wrong but rather as a 
fundamental principle of the concept of the nation state. Not only are national iconographies 
critiqued as being caught up in dubious gender representations – whether the reproduction 
of traditional femininities to symbolise the culture and honour of a nation or whether the 
image of emancipated women who stand for a nation’s claimed superior civility, democracy 
and egalitarian values. Additionally, citizenship regulations, welfare systems, health care, 
schools and other state institutions are critiqued as being deeply involved in gendered, 
patriarchal and heteronormative forms of violent inclusion and exclusion. Rosega’s reading 
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of Robert Cover’s work puts this in succinctly as: “all normative orders are achieved through 
varying levels of violence” and that is why Cover speaks of the special violence of the state 
(Rosega, 2001, 248).

These considerations raise a few questions:

• If the postcolonial feminist critique of the nation state is correct, does this mean 

that the “taming” of the postcolonial, post-liberation nation state and its various 

forms of structural violence remains an illusion?

• How should or could progressive forces relate to the patriarchal, heteronormative 

and in many ways eurocentric concept of the nation state; a project manifesting 

mostly in its most fashionable form: liberal bourgeois post-conflict democracies 

now situated within a neoliberal global economy?

• In South Africa, what could these considerations mean for the political analysis, the 

development of strategies and the struggle against gender-based violence against non-

normative performing men and women and trans persons, violence against women 

generally and more specifically against Black lesbians?

History of the Concept
The idea of categorising certain crimes as hate crime or hate speech was introduced and 
politicised in the 1970s in the USA (Jenness, 2001, 279). Today both terms are institutionalised 
in social, political and legal discourses and enforced by law. Hate crime legislation aims to 
address different things at the same time: to generate data, to define new offences with 
enhanced sentencing and to reorient the practices of specially trained institutions and the 
justice system (Moran, 2001, 201). In many countries there seems to be an increase in 
dealing with complex social issues through a rights-based approach in the sense of a juridical 
management of specific forms of violence whose basis is often understood as rather 
grounded in the emotional pathology of the individual than (historically inherited) 
structures of collective privilege and power which need to be confronted as such. The idea 
of framing certain speech acts and acts of violence as being based on prejudice, bias and hate 
against specific, victimised groups bears underlying assumptions which can be located 
within theories of modernity. Furthermore, the relatively new idea that criminal acts are 
considered to be more serious when they are seen to be motivated by bigotry, hatred or bias 
can be seen as deeply rooted in American history, culture, politics and law (Jenness 2001, 
279; Ray & Smith, 2001, 203).

To frame certain speech acts and acts of violence as being informed by prejudice, bias 
and hate against specific, victimised groups was as a result of successful lobbying by various 
social movements such as the Black civil rights movement, the women’s movement, the 
lesbian and gay movement and the disabilities movement, but also the more conservative 
crime victim movement. They all converged into a modern anti-hate crime movement 
which was successful in changing US law. (Jenness, 2001, 283).

Genuinely the concept of hate crime comes out of the rights-based Black civil rights 
movement and the century-old struggle against institutionalised and societal racism in the 
USA, such as slavery, segregation and other forms of violent and non-violent White 



42 Antje SchuhmAnn

International Journal of CRITICAL DIVERSITY STUDIES 3.1 June 2020

entitlement in the past and present. The conditions of the civil rights movement’s anti-racist 
struggle find reflection in the legal codification of today’s hate crime victim groups in the 
USA. After the end of slavery in the South it became common practice that violent mobs 
lynched Black men accused of being rapists and the Ku Klux Klan burnt crosses in front of 
the houses of Black and other activists whom they had identified as possible targets (Davis, 
1982). As a consequence, the legal codification of victims also includes civil rights activists 
who were promoting human rights and who were targeted during their support for victims 
of hate crimes (McClintock, 2005, 22; Rosega, 2001, 224). This means that legally 
acknowledged hate crime victims do not have to belong to or identify with the directly 
targeted group defined according to gender, disability, sexual orientation, race, etc. as 
respective bystanders and allies are also included.

In addition to acts of hatred which cause bodily harm, the notion of hate speech was 
developed. Hate crimes (speech and acts) are identified as such on the basis of the motivation 
of the perpetrator and that is why speech becomes a crucial tool to prove the special nature 
of any act of hate. Beyond this, the above-mentioned cross burning (in the South African 
case this could be seen as equivalent to displaying the apartheid flag in a specific context) 
was the reason why the notion of hate speech initially reflected that speech must not be 
understood in the narrow sense of talking and of the written word only, but must also 
include a variety of symbolic acts aimed to threaten and to incite hatred. The first federal 
supreme court case in the USA dealing with hate crime sentence enhancement laws (R.A.V. 
v. Minnesota) involved a very broadly written law, including the non-bodily harm of cross 
burning (Rosega, 2001, 224). Later this was seen to be in conflict with the First Amendment 
of free speech. Nevertheless, speech remains central because all hate crime laws which are 
found to be constitutional (if designed in a narrow and less inclusive form) still base the 
definition of a hate crime on the individual perpetrator’s motives proved through speech 
before, during and after the act.

How are So-Called Hate Crimes Recognised?
US federal law and 46 states have used various definitions of hate crime since the Hate 
Crime Statistics Act was implemented in 1990. From that moment on the Department of 
Justice was required to collect data from local law enforcement agencies about hate crimes 
based on race, religion, sexual orientation and ethnicity. In 1994 this was amended by the 
Violent Crime Control and Law Enforcement Act (McClintock, 2005, 84). Physical and 
mental disabilities were included in the definition of groups targeted by hate crimes.

A relevant aspect of hate crime legislation is to regulate the collection of data, their 
analysis and the functioning of mechanisms to collate statistics on hate crimes and not 
legally codified incidents of hatred – this is important as the latter are also worth collecting 
for a better assessment of the situation; these monitoring practices are convened by state and 
national government authorities and non-governmental organisations. In the USA the FBI 
serves as principal executor for data collection and analysis, producing guidelines to define 
hate crimes as well as annual reports on incidents.

According to FBI guidelines, hate crimes can be recognised as such through at least four 
features (McClintock, 2005, 22ff):
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1. Time/space (social – certain communities, groups; and geographical – certain 

areas, neighbourhoods). The victim was visiting an area where such crimes have 

happened before.

2. Consistency of the perpetrator (the perpetrator is known for his or her attitude 

against specific groups, for certain acts he or she committed in the past, for his/her 

political and social affiliations, proven hostile against a group defined as possibly 

victimised through hate crimes).

3. Date (symbolically significant dates such as memory days, holy feasts and so forth).

4. Locality (symbolically significant locations such as synagogues, cemeteries and 

so forth).

This information was extracted from a 2005 Human Rights First Survey which entails 
country reports on hate crimes. One of the most interesting outcomes seems to be that, 
regardless of how well established the public and legal discourse on hate crimes is, major 
problems remain concerning data collection, monitoring and investigation and, last but 
not least, in preventing hate crimes. In the South African bill paragraphs 7 and 8 regulate 
who will be establishing in future directives the execution of the bill in its details, includ-
ing the development of monitoring mechanisms: namely this is the National Director of 
Public Prosecutions in consultation with the Director-General: Justice and Constitutional 
Development and the National Commissioner of the South African Police Service in 
cooperation with the cabinet member who holds the policing portfolio. This vagueness of 
the South African bill with regard to implementing monitoring structures might prove to 
be problematic, as a lack of training and monitoring is obvious even in countries with 
much more refined mechanisms. It is worth having a brief look at the nature of these 
problems as this provides the context to critically assess the concept of hate crime and its 
inbuilt inefficiencies.

Hate Crime Legislation’s Myths, Failures and Structural 
Complicities
The Human Rights First report describes country-specific hate crime legislation, enforcement 
procedures and the main hate crime incidents and discusses the problems around documenta-
tion and enforcement for each country. It states clearly that there is a significant problem of 
underreporting due to several factors. Consequently the authors argue that monitoring systems 
based solely on the criminal justice system often fail. Many incidents of hate which are not 
criminalised as well as acts of hatred which are criminalised are screened out or not fully 
reported, even in countries where hate crimes are extensively defined by law (McClintock, 2005, 
25). The bias of involved law enforcement institutions is one major aspect but not the only one. 
To not identify and report a hate crime as such means, for example, a lesser burden of proof and 
less paperwork. Such disregard is often based on a lack of understanding of hate crimes in their 
full historical, political, social and cultural extent and on a lack of understanding of basic defini-
tions, for instance that less serious crimes can also be hate crimes. Given the underreporting of 
general crimes such as theft and burglary due to a lack of responsiveness on the side of the 
police and especially given the immense dark figures of gender-based and homophobic  
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violence due to systemic forms of secondary victimisation through involved state institutions in 
South Africa, this critique of international practices seems to predict local problems to come.

Generally it was observed that the institutional culture of law enforcement agencies reflects 
the discriminatory attitude of the general public towards homosexuals, Black people and mem-
bers of other targeted groups, prioritising victims of crime over members of targeted 
marginalised groups. Monitoring and reporting, as McClintock states, reflects the low profile of 
the crime and the limited standing (or visibility) of the victims within society itself (McClintock, 
2005, 19ff). Also access to justice – the major preliminary condition for a rights-based approach 
for change – is by no means a given for many people in many societies; in South Africa espe-
cially the rural areas are known to be problematic with regard to accessing the justice system.

The intersectionality of race, gender, sexual orientation, class and other forms of discrimi-
nation makes it often extremely difficult to access basic human rights, in the words of Hannah 
Arendt, the right to have rights at all that are protected and accessible. Undocumented immi-
grants/refugees for example might fear deportation. Poor women, especially in rural areas, and 
the majority of Black lesbians in South Africa lack easy access to justice due to multiple factors 
such as economic exclusion, lack of information, lack of physical spatial access (transport etc.) 
and so forth. All are very likely to be subjected to forms of secondary victimisation at the hands 
of police and the criminal justice system, as Kimberle Crenshaw has argued so brilliantly in her 
seminal text on intersectionality (1991). Consequently, the mistrust in state institutions is 
another reason for the often significant underreporting of hate crimes, especially when target-
ing the most vulnerable victim groups with the least lobbying power or victims who are 
marginalised within their respective community, such as poor Black lesbians within the lager 
White and middle-class-dominated LGBTI community.

Generally hate crime legislation operates within a few spoken and unspoken assumptions 
about the crime, the perpetrator, the motive of the perpetrator, the victim, and generally, the 
rule of law, the state and society. It is assumed that:

1. One can allocate a legally codifiable clear group identity to the victim and the 

perpetrator. These identities are thought to be in conflict with each other (Rosega, 

2001, 226).

2. Therefore, hate crimes are perceived as inter-group conflicts (Rosega, 2001, 226).

3. Similarly to violence against women, hate crimes are thought to be “stranger 

danger”. The unknown perpetrator targets a victim as this victim causes the per-

petrator feelings of hate, based on prejudice and bias. As a result, an envisioned 

scenario would be: two women stand at a corner kissing each other. A man not 

known to either of them walks by, sees them kissing, is overwhelmed by hate and 

attacks them on the spot or plots do so later. The majority of homophobic vio-

lence (and gender-based violence) in South Africa is carried out by members of a 

community who are known to each other in one way or another, often with 

bystanders knowing or even watching (Ngybane, 2007).

4. However, in the imagined scenario, the crimes appear as singular incidents carried 

out by a hateful individual or member of a group of hateful individuals, who are 

self-willed, self-motivated and who act independently from their communities, 
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out of historical and socio-political context. Based on this notion of singularity no 

one besides the hateful individuals themselves must be held accountable (Rosega, 

2001, 226).

These legal assumptions are deeply grounded in specific American history and culture 
and Western notions of extreme individualism versus the structural analysis of power rela-
tions and systems of privilege. The American tendency to reduce complex social relations of 
inequality and their historic legacies to individual misbehaviour or psychological dysfunc-
tions like “hate” means locating (and hiding) structures of violence within a specific person. 
As a consequence, policies, laws and law enforcement against inequality, discrimination and 
violence tend to erase the socio-historical context.

The state and its institutions, as well as those persons working in these structures, appear 
rather in the rule of a neutral arbiter executing “neutral laws” from an assumed Archimedean 
point, a bias-free zone outside of ideologies such as racism, sexism and homophobia. They occupy 
an unbiased space from which to pass on a judgement on the two parties in conflict (Rosega, 2001, 
250ff). And if some of them are biased, again, this is their individual – but not a systemic – lapse. 
However racism, homophobia or sexism is not an opinion solely based on the decision of an indi-
vidual to act it out or to reject it. They are rather historically grown, structural relations towards 
power between persons positioned differently by society and within society. There is no pure 
innocent place outside or, as Spivak says: History is beyond personal goodwill (Spivak, 1998).

Rhetoric of Violence and Violence of Rhetoric
How could crimes conceptualised as hate crimes be addressed in a progressive way? It is by 
no means an airy-fairy academic exercise to acknowledge how important language is when 
engaging critically with the discourses on violence against Black people, homosexuals and 
other targeted groups. To speak is constitutive for our conception of reality, to speak is to 
perform an act. Language is powerful enough to impact on how we understand ourselves 
and the world, and it has the power to change our world.

The power of language lies not in its rigid stable and timeless allocation of meaning to 
an item, situation, feeling or person but rather in the fluid and context-bound processes of 
signifying. The signified and the signifier are never attached to each other in a reliable way. 
This can be scary but also opens the door for all kinds of subversive acts. For instance the 
reclaiming and (re)appropriation of dominant spaces via language through marginalised 
groups – an example would be the sub-cultural riot girrrrl phenomenon transgressing 
stereotypical forms of femininity or the re-appropriation of the term queer.

Hate speech does not necessarily always succeed in its aim to subordinate. Judith Butler 
concludes: “the instance in which hate speech is uttered also constitutes a moment in which 
it might be signified; that the harms of speech might more effectively be countered not by its 
censorship but by ‘cit[ing it] against itself ’” (Butler 1997, 11; cited by Rosega, 2001, 225).

Who is speaking under which circumstances to whom about what might alter the signifi-
cance of the very same words. Simply put: bitch isn’t always bitch. There is a difference between 
if I call my best friend “bitch” in a teasing way after she dumps me again for seeing her new flame 
and a man who is trying unsuccessfully to get my number finally insults me out of frustration. 
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The context-bound nature of language makes it difficult to define hate speech by simply listing 
words and it also demands that we are precise with the language used in struggles for change.

The power of naming means to put something into existence via naming it. Teresa de 
Lauretis (1989, 33) argues that as long as something is not named and there is no concept of it, 
it can neither be appreciated nor be denounced, which amounts to non-existence. Violence in 
families, for instance, is a very old reality; however it did not exist as a concept in Western soci-
eties until the feminist movements addressed the issue by giving it a name. Referring to Winnie 
Breines and Linda Gordan, de Lauretis therefore concludes that as long as there were no terms 
such as “family violence”, “domestic violence”, “spouse abuse”, “family drama”, the phenomenon 
was unspeakable. It was not addressable by the victim and hence it remained in the private 
sphere, individualised, instead of being dragged into the public realm. However, procedures of 
naming are never innocent as they are always intertwined with other concepts, implications, 
assumptions and underlying suggestions about how to understand the issue at stake.

Terms such as “domestic violence”, “spouse abuse” and so on seem to be neutral and descrip-
tive. All they seem to state is that there is violence in a particular social setting; they appear not to 
take sides. The term “domestic violence” does not clarify that it is not the children who are beat-
ing up the father every evening before they go to bed and hearing about spouse abuse does not 
make you think instantly of women beating up their male partners. In this light it might become 
clear that the language we use does suggest a certain (here: gender-neutral) understanding of 
violence which might have far-reaching political implications, resulting in specific policies, allo-
cation of resources, drafting of legislation, laws and law enforcement. Feminist scholars critique 
gender neutrality as violence of rhetoric (de Lauretis, 1989; Rosega, 2001, 250) as it veils the fact 
that in most heterosexual relationships violence is perpetrated by men victimising women and 
children, and in hiding this reality these terms do take sides precisely by assuming an assumed 
neutrality. On the other side, because of the universal re-inscription of the already existing patri-
archal notion of victimhood, passivity, penetration being equivalent with femininity and of 
perpetratorship, activity, protection being equivalent with masculinity, one rules out the (even 
though numerically smaller) possibility of women being violent and men being vulnerable.

We are in need of terms and a language which is politically more efficient as it contains 
and mirrors the complex, and sometimes contradicting, non-binary analysis of structures of 
violence we want to be mainstreamed; we also need to make sure that we do not uninten-
tionally reinforce the various myths around hate crimes.

Language may create subversive confusion, but particularly standpoint politics and their 
binary language as opposed to intersectional approaches can also silence victims who might 
identify as women but not only as women, as homosexuals but more specifically as lesbians, 
out of which some might identify as transgender, as male performing, as persons who are 
Black, who are working class and who live in townships. We won’t be able to cover the 
multiple forms of violence and the various aspects enabling the targeting of a particular 
group if we speak, out of ignorance or unifying political tactics, generally about hate crimes. 
A universal term such as “homophobic hate crimes” suggests that men and women across 
race and class are targeted equally.

The very same principle of preciseness also applies to how we speak about perpetrators. 
Violence against women and homophobic acts against lesbians are not simply perpetrated 
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by men – mostly the perpetrators are heterosexual men and this should be drawn to the 
attention of the general public by the choices we make when we speak.

Having unfolded the history of the concept of hate crimes and their individualising 
nature; having unpacked the various underlying myths of this very specific legal tool; having 
explored the power of language and the politics around naming, I will now take a look at the 
missing links, the voids, we might create when naming certain acts as hate crime: What is 
silenced, what do we automatically rule out and which complexities do we simplify when we 
speak only of hate? Is hate really the only matrix of so-called hate crimes? Sarah Ahmed 
points out that “it is a common theme within so-called hate groups to declare themselves as 
organisations of love on their web-sites” (Ahmed 2001, 345); “Make America great again” is 
only one of the most recent slogans promoting for instance the hate of “patriotic love”. How 
is the relationship of hate and love structured and how does this mutual condition play itself 
out in the context of violence against women and more specifically against lesbians?

Speaking of Hate and Love
To name a crime as hateful seems to be a powerful, stigmatising label. It is scandalising and 
everybody can relate to such a strong emotion and its destructive powers. However the 
Australian-based author Gail Manson (2001) suggests an approach that seems at first sight 
provoking: to rethink crimes against lesbians (normally explained exclusively through 
notions of hate) through the concept of mainstream heterosexual love.

Is this ridiculing feminist movements which have struggled for decades to make sure 
that so-called “crimes of passion” are seen as what they are: violence against women which 
has nothing to do with love or passion? “I beat you because I love you so much” is disguised 
as a legitimisation of abuse and as founded in patriarchal notions of ownership. Nevertheless, 
in mainstream heterosexual relationships “real” love is still seen today as inseparable for the 
notion of a woman being possessed by her male partner (Manson, 2001, 271).

A global cacophony of songs, fairytales and Hollywood-style love stories inhabits our 
screens and desires. They produce and reproduce the culturally still dominant narration of 
“real love is possessive”. Manson argues that such a powerful explanation for heterosexual 
men’s violence against their female partners might also aid in explaining heterosexual men’s 
violence against lesbians (2001, 272). As such the intertwined relationship of hate and love 
might become analytically and politically fruitful for our understanding of “hate crimes”.

The classic approach to explain homophobic behaviour is through fear: the perpetrator 
fears his own homosexual desires embodied by the attacked (perceived or self-identified) 
homosexual other who stands symbolically for himself and his own disguised desires 
(Manson, 2001, 267ff). There are a couple of problems with this analysis.

Manson provides us an example: a married woman leaves her husband for her female 
partner. Her girlfriend is only triggering an ongoing process of estrangement. During a 
meeting the man rapes his ex-wife (“you belong to me . . . I know you are not a lesbian”). 
Later he apologises (he loves her and could never harm to her) (Manson 2001, 261).

This example makes the complexity of violence, the multiplicity of possible underlying 
emotions and their socio-historical links to patriarchal ownership more obvious. These 
complexities might feed into the problem of underreporting, wrong labelling of crimes, 
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inefficient investigations and useless prevention policies. Reason enough to broaden the narrow 
mainstream understanding that violence is linked to hate based on prejudice and/or fear.

Within mainstream patriarchal notions of love, hate can become a substitute for love. 
One can not only be in love with a certain person but also with a certain status quo. In line 
with Manson Ahmed also unfolds the love theme in relation to racist hate as expressed on 
the Ayran Nations website:

Here a subject (the white nationalist, the average white man, the white housewife, the 

white working man, the white citizen, and the white Christian farmer) is presented as 

endangered by imagined others whose proximity threatens not only to take something 

away from the subject (jobs, security, wealth), but to take the place of the subject. In 

other words, the presence of these others is imagined as a threat to the object of love 

(Ahmed 2004, 117).

It is the hating with loving passion that comes along with the defence of “‘privileges’, 
‘position’, and a ‘cosy way of life’ because we love the ‘status quo’” of our own privileged 
positionality (Allenport, 1954, cited by Mason 2001, 274)

Crimes that are assumed to be based on hate and prejudice against certain, legally 
codified vulnerable groups might not necessarily have anything to do with bias and prejudice.

What are the possible political consequences? The political approach of enlightening 
people is based on the assumption of ignorance.

The assumption of “curing ignorance through assisting with information” seems to be 
severely limited if we acknowledge that the crimes discussed here are not merely based on 
individual ignorance but rather point to a sometimes deadly conflict of interest: on the one 
side freedom of expression and equality, the right to dignity and life and on the other side 
the interest of maintaining a status quo of privileges such as attitudes of White and/or male 
and/or heterosexual entitlement and superiority.

A woman placing herself outside the heterosexual paradigm, beyond masculine desire, 
can be considered as a crisis point for patriarchal, heteronormative manhood and its 
understanding of love in terms of entitlement to ownership. The more a lesbian performs a 
butch and/or transgender identity by appropriating masculine styles, the more of a threat she 
seems to become (Ngybane, 2007). Manson argues that in addition to missing reciprocity – I 
love you but you don’t love me – it is the fear of indifference and transgression that turns love 
into hate (Manson, 2001, 270, 275). Within the paradigm of heteronormativity, based on the 
notion of a binary two-sex system – you have to be clearly either male or female – the lesbian 
generally, but especially a butch performing lesbian or a transgender person, is seen as the 
embodiment of gender indifference and (sexual) transgression. Consequently, heterosexual 
men’s violence against lesbians is not so much about their fear of their own homoerotic 
desires. It rather seeks to erase the homosexual identity of the victim. The universal notion of 
victimhood is always gendered as female, therefore de Lauretis (1989) argues that every 
victimised subject becomes automatically feminised regardless of his or her own gender 
identity. In this light, victimising a person perceived as an unruly female by transgressing the 
normative gender and sexual order aims to re-inscribe a clear-cut gender identity as being 
properly female, for instance through so-called “curative rape”. Such a violent act of sexual 
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victimisation for the purpose of forceful gender identification finally also reaffirms the 
challenged perpetrator’s heterosexual, patriarchal entitlement over all women.

Resistance and Alternative Concepts
Ideally, reframing the common understanding of hate crimes through a radical feminist 
perspective might enable us to challenge the counterproductive aspects contained in the 
concept and furthermore to explore multiple forms of resistance. The violence targeting 
Black lesbians in South Africa is in most cases not “stranger danger” but rather acted out by 
perpetrators known to the victims (Ngybane, 2007). The main source of violence seems 
not to be based on individual prejudices but on deeply engrained societal and structural 
discrimination against women, specifically homosexual women. Acknowledging the link-
ages of patriarchy and heteronormativity as well as of the gender-specific aspects of 
homophobia could lead to more inclusive and complex definitions of “hate crimes”. The 
complexities of such crimes should be mirrored in the way we name, address and fight 
these crimes. In this sense, so-called hate crimes could be conceptualised as crimes which 
are (re)enforcing privilege through the violent inscription of identity (Rosega, 2001, 243). 
Such labelling would have numerous political advantages.

Firstly it indicates what is at stake: hate crimes are about maintaining power. Hate crimes 
are not about ignorance in the form of prejudice or being overpowered by irrational feelings. 
Progressive labelling would make historically established forms of dominance and 
marginalisation addressable as such. So-called hate crimes could be seen for what they are: 
a violent expression of patriarchal and heterosexual privilege rather than emotional 
dysfunctions based on hate.

Secondly it would open up a whole new perspective of how to conceptualise state 
politics around identification in new ways. Countries such as apartheid South Africa or 
Nazi Germany have vast experiences with the murderous results of a state claiming the 
power of defining, categorising and consequently hierarchising its subjects. A legally 
codified identification of specific victim groups exchanges for instance the right to deny 
any engagement in official identification politics with the right to have such a crime 
properly investigated and documented. You will have to make yourself fit into the boxes 
made available by the law (Iyer, 1993–1994, 181). Boxes which will never be able to 
accommodate all the possible gender, trans, inter and queer identities which are 
becoming more and more outspoken and recognised. Who is a proper lesbian according 
to whose standards? Furthermore, a boundary management of inclusion and exclusion 
that serves our purposes today might be used against us tomorrow. Current debates 
amongst students in South Africa about who is properly Black enough to partake in the 
decolonising project speak to these dangers. Hate crime legislation turns identity once 
more into an imposed or denied essentialist value in order to access rights. Freezing 
identities in legally codified victim groups strips identity of its potentially subversive, 
fluid and ever-changing character – a character that is located in political struggle, 
multiple economies of desire and subjectivity formations which vary throughout time, 
social and cultural location, as there is no such thing as one single understanding of 
homosexuality, race, gender and so forth.
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Thirdly, to conceptualise certain violent acts as crimes which are (re)enforcing privilege 
through the violent inscription of identity bears another advantage. Not only does it not 
appeal to the dangerous essentialism of identity politics but it rather denounces the very act 
of identification itself as part of the violent act. Making the act of identification part of the 
problem and to not promote it as a solution would also create the opportunity to include 
targeted women who do not self-identify as lesbians.

Engaging and confronting the state might require strategising around developing a 
“division of labour”. Some might want to lobby for so-called “hate crime”/”crime of violent 
identity inscription” legislation which might include enhanced sentencing, monitoring of 
such crimes by official and unofficial bodies such as civil society organisations and collecting 
data that entail criminal and as well as legally uncodified incidents. Nonetheless, taking the 
experiences in other countries into account, it should be clear that a mere focus on reforming 
criminal law through model cases to establish precedent did not prove to be sufficiently 
effective. Beyond progressive legal engagement with the state, a broader and more radical 
form of protest might be necessary to balance the inevitable dilemmas which always come 
along with engaging with the state.

This paper argues not for a “neither . . . nor” position but rather for an “as well as” 
approach based on acknowledging the dilemma we are caught up in and whose 
recognition might take the common goal of ending violence against women and those 
who are seen to transgress normative gender arrangements further by engaging with the 
following questions:

• How are we to readjust political strategies if we agree that violence against 

women, and more specifically against Black lesbians, is not about individual 

wrong doing/ignorance and prejudice, but about maintaining power?

• Are women within the legal system truly empowered or does it merely organise a 

transfer of their agency to the state and its agents?

• It is important to re-narrate the daily horror stories women experience but how 

can we escape the dilemma of creating awareness around the siege women in 

South Africa live under without reinforcing the dominant gendered victimisation 

discourse linking victimisation nearly exclusively with femininity? Contrary to 

that, how can agency be claimed and resistance be mushroomed and promoted 

as powerful?

• Is the rights-based approach on the one side empowering women, but on the other 

also unintentionally reinforcing their victim status as it has to establish their col-

lective victimisation as a fact of human rights violation to then address, enlighten 

and finally hold the state accountable to protect them? Silvia Tamale (n.d.) goes 

even further, arguing “There is a tendency (intentional or unintentional) for legal 

feminists to adopt an ethos of sentimentalism and victimisation. Wives, mothers 

and women are often depicted as ignorant, helpless, suffering victims. Moreover, 

we tend to invoke homogenising and unrealistic ideas about how women should 

‘stand up for their rights’. When legal feminists go down to grassroots women 

using the language of victimisation and the politics of suffering, they come out as 
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exclusionary, maternalistic and even matriarchal – retrenching the definition of 

womanhood in subordination”

• Are women put into a position where they cannot protect themselves without 

“father” state claiming them as his subjects? For instance, can the rights-based 

approach do justice to so-called illegal immigrants or refugee women living with-

out nation states’ most cherished currency: citizenship? A privilege which 

guarantees you the right to have rights. A paperless woman has to balance her 

right to lay a rape charge against the likelihood of being deported once she sur-

faces out of illegality. Without citizen rights it is hard to hold a state accountable 

to protect your human rights.

The structurally engrained violence of the state, the nature of law that is by no means 
innocent and neutral but often rather highly racialised, heteronormative and gendered, 
leads Rosega to raise a couple of questions:

Instead of tactically accepting, or rejecting wholesale, strategies that are state-focused, 

we would do well to ask what conditions make it difficult to conceptualize non-state 

centred strategies: What conditions make criminal justice strategies so compelling to 

activists? Are such strategies sometimes successful in disrupting the state’s apparent 

neutrality, albeit in limited and contradictory ways? Do they create spaces of possibility 

for mobilizing state power in more just and responsible ways? What are the limits to 

those spaces? (Rosega, 2001, 252).

I am not arguing against promoting the most progressive legal mechanisms one can 
have to protect victimised women and those who are seen to transgress normative gender 
arrangements. Nevertheless I do suggest to firstly think through the very nature of the 
concepts we promote very carefully and secondly to supplement the reform of the legal 
system with other political tactics. For instance, communication guerrilla tactics, turning 
hegemonic representations of gender and sexualities into another site of resistance by 
challenging dominant heteronormative gender clichés and constructing various forms of 
new and powerful transgressive identities beyond fixed binaries.
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